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In the Court of Appeals of the District of Columbia. 


No. 2819. 

(:EOKG,A F, ynn - Si-how. Adm’x., Appellant, 


VS. 

()HRIX (r. STAPLES. 


° Supreme Court of the District of Columbia. 

Xo. 49031. At Law. 

Georgia I’i-ynn. now (iKornuA Scrow, Administratrix of Estate of 

AlIxM-t Hynn, Deceased. 1 ‘laintifr. 

vs. 

Ohrin (i. Starlks. Defendant. 

I nitei) States of America. 

Dixh'ict oj Co/ambia, sx; 

He it remembered. That in the Supreme Court of the | >; 
Columbia, at the City of Washington' in , ai(1 nt a.pV „es 
hereinafter mentioned. the following papers were lilecl’ m.l ,,,, a! f T 
ln 8 s had in the above-entitled cause, to wit; t( 
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United States of America. 

District of Columbia t sx: 


Hr it remembered. 1 hat m the Supreme Court of the Distriet of 
Columbia, at the City of Washington, in said DisirV u 
hereinafter mentioned, the following papers were' i d' I 7 
»W 1»'<1 in the above-entitled cause? b. lrit; ' |,P,M ' eed - 

Declaration. 

Filed December 81, 1909. 

In Hie Supreme Court of the District of Columbia. 

Xo. 49031. 

(inoitoiA Fi.v.\.v, Administratrix- of the Estate of Albert Flynn 

Deceased. Plaintiff, ' 

V. 

Orrix G . Staples, Defendant. 

1 he plaintiff, Georgia Flynn, to whom letters of •idininixti-.ti , 

' Ve T-2319a'" UOd ^ " ,e Supre '" e t’ 01 "'' uf '"« WS K 
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lumbia, holding a Probate Court, upon the estate of her deceased 
husband, Albert Flynn, sues the defendant, Orrin G. Staples, for 
that heretofore, to-wit, on the 10th day of January, A. IX, 

2 1906, and within one year next preceding the institution of 

this action, by an injury done and happening within the 
limits of the District of Columbia, the death of the said Albert 
Flynn was caused by the wrongful act, neglect and fault of the said 
defendant. 

That the defendant at the time aforesaid was engaged in the hotel 
business, conducting a hotel by the name of the Riggs House in the 
City of Washington, District of Columbia, of which hotel the said 
defendant was manager. That while so engaged in said hotel busi¬ 
ness and having the management and control of the Riggs House 
for the purposes mentioned, the defendant some time prior to the 
10th day of January, A. IX, 1906. aforesaid, employed the plaintiff's 
intestate as a coffee-man and carving-man in and about the premises 
of the Riggs House, and for the purpose of assisting the defendant 
in the due prosecution of his said business. That while the plain¬ 
tiff’s intestate was so employed, and in the exercise of due care, in 
and about the said premises, in the pursuit of the services aforesaid, 
the said Albert Flynn, deceased, was injured by the explosion of a 
boiler or urn on the premises aforesaid and was mortally injured 
and in consequence of the injuries so received the said Albert 
Flynn, thereafter, on the Pith day of January, A. D., 1906. died. 

That it was the duty of the said defendant to furnish plaintiff’s 
intestate a safe place to work and to install reasonably sale and 
proper machinery upon said premises; that the* death of the said 
Albert Flynn was caused solely by the wrongful act and neglect of 
the said defendant in this regard. And the plaintiff further show- 
that the said Albert Flynn died intestate leaving surviving him as 
his next of kin and heirs at law his widow, who is the plaintiff in 
this suit, and five infant children. That this widow is in straitened 
circumstances and was almost entirely dependent upon the said 
Albert Flynn for her support and maintenance, and is left by his 
death almost entirely destitute and without means of support. 

'And the plaintiff further shows that by reason of the death, 
caused as aforesaid, of the said Albert Flynn, she, as such adminis¬ 
tratrix, has sustained damage in the sum of Ten Thousand Dollars 
($10,000.00) ; wherefore she brings this suit, and. as such adminis¬ 
tratrix of the estate of the said Albert Flynn, deceased, she prays 
judgment against said defendant for the sum of Ten Thousand 
Dollars and costs of this suit. 

E. HILTON JACKSON. 

AY LETT NICOL, 

Attorneys for Plaintiff. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

E. HILTON JACKSON. 
AYLETT NICOL, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 


Thursday, May 14M, 1908. 

Sessmn resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice, presiding. 

******* 

No. 49031. At Law. 

Georgia Flynn, Administratrix of the Estate of Albert Flynn 

Deceased, Plaintiff, 
vs. 

Ohihn G. Staples, Defendant. 

Comes now as well the plaintiff by her attorneys Messrs E Hilton 
Jackson and Aylett Niclml. as the defendant bv his atton.ov" 

rH -Tv'"" 1 11 F -. W‘"Hl..rd. and a jurv of good 
a ml 1. mful men of this District. to wit: Win. M. Arnold, Geo Dietz 

I laker Fr'^k 'v o’ 1 ’* - , R Jr o Ja ">es Austin, Theodore L.’ 

ei f/pt X T , , " ,u ;- |l, ; r - O c*or. Tames Cunningham, 

only sworn to well and truly try the issues herein joined.' There- 

s itnte t'he 01 ,' b y her attorney, for leave to sub- 

Adute the name of Georgia Sprow as plaintiff’s name instead of the 

name of Georgia Mvnn. (said plaintiff having since the filing of 

ns suit married) and no objection being made, leave is granted 

and the name Georgia Sprow is hereby substituted; thereupon after 

T ’— 11,0 ** k ”*>* <■*..." 

Monday, May 18 th, 1908. 

Session resumed pursuant to adjournment, Hon. Thos II Vnder 
son, Justice, presiding. iUiaer 

******* 

No. 49031. At Law. 

Georgia Sprow, Administratrix of the Estate of Albert Flvnn 

Deceased, Plaintiff, J ’ 

vs. 

Orrin G. Staples, Defendant. 

Come again the parties hereto aforesaid, in manner aforesaid 

! rff S K n, f Jurv that wafi spited Thursday last, whereupon the 
plaintiff by her attorney moves for leave to withdraw a juror’and 
mneiid which motion is hereby granted, and a juror is withdrawn 
" th leave to plaintiff to amend as advised within five days hereof 
and ten days after the filing and notice of said amended declaration’ 
is hereby granted defendant, within which to plead, and he « 
continued for the term. 1 ’ e case 
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ORRIN G. STAPLES. 


^ Amended Declaration. 

Filed May 23, 1008. 

T„ the Supreme Court of the District of Columbia. 

At Law. No. 40031. 

(Jkoihua Ei.ynn. Administratrix of the Estate of Albert Flynn. 

Deceased, 

vs. 

Orrin (r. Staples. 

The plaintiff. Dcrgm Flynn. as ) mhmuistrMrix,.^ tlm eshne f ..f 

Albert Ely..,,. deceased. ^,4 IIHMi ami within one year 

that, to wit. on the 1‘Mli d.i> y • dofendant was en- 

next preceding the institution oi tl jV "uv XV.-isliin^tcm. l>i tiict of 
gaged in the hotel business. u» 1 • • \ w ^\ * m S ai«l City known 

Columbia. owning and rniahietinji a e • aforesaid ti.e phiiu- 

as the “Higgs House : that on lie d«A in th e defendant's 

tiff's intestate wa> ni the tnip ». j ( l ns ( . 0 (Yee man and carving 

conduct of tilt' hotel business . > < ‘ : ^ | oto | f n ,- die purpose of 

man in and about the kitelien «t h«UL ^ ^ ^ 

assisting the defendant m u < 1 die duty of the said 

ness; that it then and there ‘ t t a reasonably safe place 

sfs^Sw*: i 

reasonably safe madman an< ‘M l ^ condition and repair 

chine,w «n.l appbanco- ... such " a wfullv upon said 

us to nvoi.l injury to employees and '*** , in vi „h,tion of his 

premises. Ye, the defendant. aforesaid. ,.e«li- 

duly so impose.! upon lum. on ■ ; re|||ise ; .,,,,1 hi the kitchen 

gentle pcrmitte.! to remain t p attached two coffee urns, 

of Si.i.l hotel. .. certain hmler. to «In,h was . a. w , 

one on either si.le of sm.l boiler .cm^ut^ae *,1,1 

sniff boiler iiml urns were con f^^ch said boiler and urns. 

'' V m ' iv'Jlipc'iis’ he resuli of the negligence of the defend- 

and steam suppl> PM H - <l l,,L . <t . lto () f repair, had be- 

nut. in foiling to keep the same "'’ \boir vMvol and ,,ipes as to 

come so clogged and iu.-te< an< ' i a * cr ^ n to and through the 

prevent the proper pttssnge o s e.i " a nd were in it dangerous 

««'* S wos wanting a i*« gauge on am, in 

connection with the said steam supplv P'l*^* VlT'ahsemTo,' 

S sahl!'arid'while tlm''plXVilT£ in'tb^rform. 
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"' l 'f ”. f ,, llls 1 d " tics sai<1 promises in the kitchen of said hotel, 

an. without any negligence, or want of care on his part, the said 
holler, forming a part of the battery aforesaid, bv reason of its de- 
eetne eonditm" and the defective condition of (lie pipes forming a 

al l i„ i i,ml Krl ?' 1 therewith as aforesaid, exploded, 

< d ", so doing injured the plaintiff to such an extent that there 
. cr on the 2 1, day of January, ItlOti. he died from said injuries- 
■; 1 Ihe p aint.ff further says that the said injury to the said \lher 
My n which resulted in his death as aforesaid was such that i 
<(, ‘ 1 had not resulted therefrom, would have entitled him to re- 

l,h,r ,: ;'i" aKe V "f 'hat the said Albert Flynn left 

rirTl f ■ "l" ,mv - < h™ r K i M Flynn, and as his next ofkin and 
hen. at law, five infant children, who have suffered <*reat necunhrv 

the smnu 1 ;"" t'! 1 -'' plaintiff lft 'rea' oH uf 

* t.itutr in that helialf enacted, has become entitled to recover 

-1-Oj.jWs Of the defendant for the benefit of the said widow and 

Wherefore -'he brings this suit, and claims damages in the sum 
<>» ien Ihousand ($10,000.00) Dollars. e u,n 

E. IIILTON JACKSON, 
AYLETT H. N1COL, 

HAYDEN JOHNSON, 

Attorneys for Plaintiff. 


II ithdraival of Pica. 

Filed June 1, 11)08. 

In the Supreme Court of the District of Columbia. 

At Law. No. 40031. 

('Borgia Flynn, Administratrix of the Estate of Albert Flynn 

Deceased, 

V9. 

Orrin O. Staples. 

rile defendant, by leave of Ihe Court first had and obtained 
herein. " " lns l ,lea of guilty” to the original declaration 

CONRAD II. SYME 
HENRY F. WOODARD, 

A ttorneys for Defendant. 




6 


GEORGIA FLYNN, ETC., VS. ORRIN G. STAPLES. 


6 


Motion to Strike Out. 
Filed June 2, 100S. 


In the Supreme Court of the District of Columbia. 

At Law. 40031. 

Georg*?- Flynn, Administratrix of the Estate of Albert Flynn, 

Deceased, 

vs. 

Orren G. Staples. 

Conics now here flic defendant. Orren G. Staples, by hi< attorneys 
Conrad 11. Synic and Henry F. Woodward, and move- to strike out 
the amended declaration herein filed by the plaintiff on the ground 
that said declaration is double and attempts to set out two separate 
ami distinct causes of action in the single count filed therein; or 
that the plaintiff he compelled to elect upon which of the two causes 
of action attempted to be stated in said declaration be will stand 

CONE AD TT. SYMF. 

HENRY F. WOODARD. 

Attornci/A for Defendant. 

lo Messrs. E. Hilton Jackson. Hayden Johnson. Avlett Nieol, At¬ 
torneys for Plaintiff. 

Gentlemen : Please take notice that we have today filed the above 
motion in the above entitled cause and will eauAe the same to the at¬ 
tention of the Court on Friday. June at 10 a. ni.. or as soon there¬ 
after as counsel can be heard. 

CONRAD TT. SYME, 

HENRY F. WOODARD, 

Attorneys for Defendant. 

Supreme Conn of the District of Columbia. 


Friday, June 10 th, 1908. 

Session resumed pursuant to adjournment, lion. Thos. II. Ander¬ 
son. Justice, presiding. 

******* 

No. 40031. At Law. 

Georgia Flynn, Adnrx. ITff. 
vs. 

Orpin G. Staples, Deft. 

Comes now the defendant by his attorneys and in open Court 
withdraws the demurrer filed herein June 1st 1008, to the 
7 original declaration; Further, upon consideration of the mo¬ 
tion filed herein, on behalf of said defendant by his attorneys 
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to .strike out the amended declaration herein it is ordered tint «iirl 
mo.,",, he. and is hereby granted. with L^e to pTainUff to filTf 

hereof. " ,le, ' liin " l,m «s advise,1. within ten days 

Second .1 mended Dec In rot ion. 

Filed June *29, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49021. 

Georgia Fi.y.nn, .Administratrix of the Estate of Albert Flynn 

Deceased, ’ 

vs. 

Orrix (1. Staples. 

The plaintiff .Georgia Flynn, as administratrix of the estate of 
Albeit hnn, deceased, sues the defendant, Orrin (i Staples for 
that to wit, on the 10th day of January, Ditto, and witiiin one rear 

SKel, 'ml r Uli,,n *•« defendant wu em 

h V 1 i • ll . <,lcl l,l ! s " 10ss . i" the city of Washington District of 

as'the 'Itiir«'s' V M < u certain hotel in said City known 

..... . * Jiou.se, that on the day and year aforesaid the nl-nn 

til s intestate was in the employ of the defendant in the defendant’s 
conduct of the hotel business as aforesaid, as coffee man ami c^! 
ug man in and about the kitchen of the said hotel for the nuruose 
of assisting the defendant, in the due prosecution of I.; - .; P ] i . V 
business; that it then and there became and was the duty of the said 

said premises. Act the defendant, in disregard and in vio uion o 
this duty imposed upon him, on the day and v^.r afore^id Zli 

of i't r e ',"i" Ue< to . re, 1 m '. 1 1 " "I'O" the premises, and in the kitchen 
of said hotel, a certain boiler, to which was attached two coffee urns 

one on either side of said boiler, constituting a battery and which 
si d boiler and urns were connected with the main boiler in said 
building by a steam supply pipe, and which said boiler and urns 
and steam supply pipe, as the result of the negligence of the Ifeml’ 
ant, iu failing to keep the same in a proper state of repair li-irl h^r 
so clogged and rusted and worn in their vahit and '£ 
vent the proper passage of steam and water into and throueL X 
e? 0,1 accountof which, became and were in a dangerous 
and unsafe condition for use; and, as the result of tlieSer 
negligence of the defendant, there was wanting a steam gaui?e 
on and m connection with the said steam g,Li, !• 
ing from the main boiler in the basement to the kitchen Is aforidd’ 
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the absence of which also rendered the machinery and appliances 
atoresaid dangerous and until tor use in indicating the quantity of 
steam passing through said pipe; that on the day and year aforesaid, 
and while the plaintiff's intestate was in the performance of his 
duties upon said premises in the kitchen of said hotel, and without 
any negligence, or want of care on his part, the said boiler, form¬ 
ing a part ot the battery aforesaid, by reason of its defective condi¬ 
tion and the defective condition of the pipes forming a part of the 
same and connected therewith as aforesaid, including the absence 
ot the steam gauge as aforesaid, exploded, and in so doing, injured 
the plaintiff to such an extent that thereafter, on the 12th day of 
January, 190b, he died from said injuries; and the plaintiff further 
says that the said injury to the said Albert Flynn, which resulted in 
his death as aforesaid, was such that if death had not resulted there¬ 
from. would have entitled him to recover damages of the defendant; 
that the said Albert Flynn left him surviving his widow, Georgia 
blvnn. and as his next of kin and heirs at law. five infant children, 
who have suffered great pecuniary loss by reason of his death. 
Wherefore, the plaintiff by reason of the Statute in that behalf en¬ 
acted. has become entitled to recover damages of the defendant for 
the benefit of the said widow and children. 

\\ herefore she brings this suit, and claims damages in the sum of 
Ten Thousand ($10,000.00) Dollars. 

F. 11. JACKSON, 

HAYDEN JOHNSON, 
AYLETT NICOL, 

Attorneys for Plaintiff. 


Mutton to Strike Out or Licet. 

Filed October 29, 190N. 

In tla* Supreme Court of the District of Columbia. 

At Law. No. 49031. 

Georgia Sprow, Administratrix of the Estate of Albert Flvnn, 

Deceased, Plaintiff, 
vs. 

Orren G. Staples, Defendant. 


Comes now the defendant bv his attorneys, and moves the Court 

• «. 

to strike out from the plaintiff's amended declaration either the one 
or the other of the causes of action therein set out, or that said plain¬ 
tiff may be required to elect as to whether she will proceed on the 
first cause of action set up in said declaration, which consists of one 
count only, or the second cause of action therein set out. 

9 And for cause thereof, defendant says that in the one 

count which constitutes plaintiff's amended declaration, there 
are set forth two distinct causes of action,—to wit. the first cause of 
action being for negligence of the plaintiff in allowing the valves 
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and pipes of ihe boiler and urns to become so clogged as to prevent 
a proper passage of steam and water into and thrmighthe JaTe_ 

to h re" fr l ' m,Se ° f lU ' ,i °" 1 l ' ei "« th «‘ ">e said defendant failed 
p'l e leading from the main boiler in the basement to the kitrheuf ^ 

CONRAD SAME, 

HENRY F. WOODARD. 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Friday, November ( Uh . 1908 

Chfbaugh ChilTt J )UrsUi11 ".‘° adjournment, Hon. Harry M. 
v/iaoaugn, i met Justice, presiding. J 


At Law. No. 49031. 

Georgia Sprow, Adm’x, Pl’ff, 
vs. 

Orrex Staples, Deft. 

Comes now the plaintiff and in open court moves for leave to 
amend her declaration herein; whereupon, defendant bv Ids at 

1908 > tn m ir , L On <0 f lllt Wlt,1<Ira ' v ' t,,e moti<,, » Died herein October 29th 
str ;l<e out or to require plaintiff to elect, thereupon leave is 

days hereof."' ‘° fUrU,er a " ,elul 1,er declaration herein within ten 

Third A mended Declaration. 

Filed Nov. 19, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49031. 

CiEORotA Sprow, Administratrix of the Estate of Albert Flvnn 

Deceased, J ’ 

vs. 

Orrix G. Staples. 

. ,7 **5 Plaintiff Georgia Sprow, as administratrix of the estate of 
Albert riynn, deceased, sues the defendant, Orrin (!. Staples for 
that, to wit, on the 10th day of January, 1906, and within 
10 one year next preceding the institution of this action the 
defendant was engaged in the hotel business in the C tv , f 
W ashington ^strict of Columbia, owning and conducting a certain 
hotel injaidOty known as the “Riggs House;” that olthlday 
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and year aforesaid the plaintiff’s intestate was in the employ of the 
defendant in the defendant s conduct of the hotel business as afore¬ 
said, as coffee man and carving man in and about the kitchen of the 
said hotel, for the pur[K>se of assisting the defendant in the due prose¬ 
cution of his said hotel business; that it then and there became and 
was the duty of the said defendant to provide the plaintiff’s intestate 
a reasonably safe place within which to work in the performance 
of the duties for which he was employed, and further to provide 
and keep upon said premises reasonably safe machinery and appli¬ 
ances, and to keep such machinery and appliances in such reason¬ 
ably safe condition of repair as to avoid injury to employees and 
other persons lawfully upon said premises. Yet the defendant, in 
disregard and in violation of this duty imposed upon him, on the 
day and year aforesaid, negligently permitted to remain upon the 
premises, and in the kitchen of said hotel, a certain boib/er, to which 
was attached two coffee urns, one on either side of said Iwaler. con¬ 
stituting a battery and which said boiler and urns were connected 
with the main boiler in said building hv a steam supply pipe, and 
which said boiler and urns, and steam supply pipe, as the result of 
the negligence of the defendant, in failing to keep the same in a 
proper state of repair, had become so clogged and rusted and worn in 
their valves and pipes as to prevent the proper passage of steam and 
water into and through the same, and. on account of which, became 
and were in a dangerous and unsafe condition for use; and further, 
as the result of the negligence of the defendant, there was wanting a 
steam gauge on and in connection with the said steam supply pipe 
leading from the main boiler in the basement to the kitchen as 
aforesaid, to indicate the quantity of steam passing through said pi])e, 
the absence of which in connection with the defective condition of 
valves and pipes as aforesaid, also rendered the machinery and appli¬ 
ances aforesaid dangerous and unfit for use; that on the day and year 
aforesaid, and while the plaintiff s intestate was in the performance 
of his duties upon said premises in the kitchen of said hotel, and 
without any negligence, or want of care on his part, the said l>oiler, 
forming a part of the battery aforesaid, by reason of its defective 
condition and the defective condition of the pipes forming a part of 
the same and connected therewith as aforesaid, including the al>sence 
of the steam gauge as aforesaid, exploded, and in so doing, injured 
the plaintiff's intestate to such an extent that thereafter, on the 12th 
day of January, 190b, he died from said injuries; and the plaintiff 
further says that the said injury to the said Albert Flynn, which 
resulted in his death as aforesaid, was such that if death had not 
resulted therefrom, would have entitled him to recover damages of 
the defendant; that the said Albert Flynn left him surviving 
11 his widow, Georgia Flynn, and as his next of kin and heirs 
at law, five infant children, who have suffered great pecuniary 
loss by reason of his death. 

Wherefore, the plaintiff by reason of the Statute in that behalf 
enacted has become entitled to recover damages of the defndant, for 
th benefit of the said widow and children. 
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..f sll , e lllis suit ’ 1,11(1 cl aiins damages in the suiu 

m len thousand ($10,000.) Dollars. 

E. IIILTON JACKSON, 
HAYDEN JOHNSON, 
AYLETT B. NICOL, 

Attorneys for Plaintiff . 

Motion to Strtke Out Third Amended Declaration. 

Filed Jan. 7, 1909. 

In the Supreme Court, of the District of Columbia. 

At Law. No. 49031. 

Georgia I*lynx Sprow, Administratrix, 

vs. 

Okrex G. Staples, Defendant, 

to Strike rvir (: - s J a|,ies - an<i *••»«» the court 

lowing'reasons ' ? th,rd “ mend «1 declaration for the fol- 

1. I hat the said declaration is none other in substance than that 
which he Court permitted last to be amended. 

-. I hat the same is bad for duplicity in this, that it attempts to 
set forth two distinct causes of action in a single count 

CONRAD II. SYME 
HENRY F. WOODARD, 

A ttorneys for Defendant. 

Messrs. Jackson & Johnson, Attorneys for Plaintiff: 

Please take notice that we will call the above motion to the atten 
lion of the Court on Friday, January 15, 1909, at ten "’dock am 
or as soon thereafter as counsel may be heard. ’ ' 

CONRAD SYME, 

HENRY F. WOODARD, 

A ttorneys for Defendant. 

Supreme Court of the District of Columbia. 

Friday, January 22 d, 1909. 

Session resumed pursuant to adjournment, Hon. Harrv M 
Clabaugh, Chief Justice, presiding. 
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No. 49031. At Law. 

Georgia Sprow, Adm’x, PUT, 
vs. 

Orrin G. Staples, Deft. 


U . C '"," P " no "' . the , defendant by his attorneys Messrs. Birney and 
M oodard and by leave of the court, hereby granted, withdraws the 
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demurrer filed herein to the Third Amended Declaration. There¬ 
upon, upon consideration of said defendant's motion to strike out 
said amended declaration, it is ordered that said motion he, and the 
same is hereby granted: thereupon plaintiff states that she will stand 
upon said amended declaration, and the defendant moves for judg¬ 
ment, which is granted. Wherefore, it is considered and adjudged, 
that the plaintiff herein take nothing hv this action, that the defend¬ 
ant go hereof without day. he for nothing held and recover of plaintiff 
his costs of defense to he taxed hv the Clerk and have execution 
thereof. 

From the aforegoing the plaintiff hv her attorney in open court 
notes an appeal to the Court of Appeals; thereupon, the penalty of 
a bond for costs is fixed in the sum of One Hundred Dollars. 


13 Pico: s* to lim’d Amended Perforation. 

Filed February 3. 1910. 

i 

In the Supreme Court of the District of Columbia. 

At Law. No. 49031. 


Georgia 


Flynn, now Georgia Sprow, 
of Albert Flynn. Deceased 


Administratrix 
. Plaintiff. 


of 


Estate 


vs. 

Orrin G. Staples. 


1. The defendant for plea to the third amended declaration herein 
filed on the 19th dav of November. 190S. savs he is not guiltv as 
therein alleged. 

2. The defendant for further plea to said amended declaration 
says that the plaintiff ought not to have and maintain her said 
action against them because the said plaintiff did not file her action 
within one Year from the date of the death of the decedent. 

CONRAD II. SYME, 

HENRY F. WOODWARD, 

Att’yx for Defendant. 


Joinder of Issue. 

Filed February 8, 1910. 

t * 

******* 

The plaintiff joins issue upon the defendant’s pleas filed herein. 

E. HILTON JACKSON. 
HAYDEN JOHNSON, 

Attorneys for the Plaintiff. 

14 Me morandu in. 

January 3. 1911.—Verdict for Defendant, 
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Supreme Court of the District of Columbia. 

Friday, January 20th, 1911 

»«"• Job Barnard, 

******* 

lj-.il consideration of plaintiffs motion filed herein and hereto- 
>i >'i}iued and submitted it is ordered that said motion he and 
th. same is hereby overruled and judgment on verdict is ordered 
WhereOre. it is considered that the plaintiff herein recover of de- 
fendan herein nothing by tins action, that the defendant go hereof 
Mithont day he for nothing held, ami recover of plaintiff his cost' 

l r, n!V" ,C , " X - < ‘ d ,Uc , C ' crk - . 1 have exec'ntion thereof 

rom the foregoing. the plaintiff by her attorney in open court 

otes an appeal to the Court of Appeals „f the District of Columbia 

..... . 


If 


o 


Mon ora ad a. 

February 2 1911.—Appeal bond approve.! and filed. 

I ,nn —Ihll of Exceptions submitted and time 

1 "' e 'ecot.l extended to and including June 15, 1011. 


Supreme Court of the District of Columbia. 

Monday, Mm/ 1st, ion 

JuS^^S 1 PUrS,,i "" a,,jOU1 '" mC "*- H,,n -' T<>! ’ Barnard. 

******* 

his 'i'linv, th .° r,ki, " i,r by ber attorney as well the defendant bv 
Ins at oinex and agree ... the Bill of Exceptions heretofore sub¬ 

mitted herein, whereupon the same is hv the Court simicd and 
ordered of record as of the time of the noting thereof at the trial 
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Bill of Exceptions. 


* 


Filed May 1, 1911. 

* * * 


* 


r^ B fj , , l r;" lb r' * 1,at - th «* above entitled cause of action came on 
for trial before Mr. Justice Barnard and a jury on the Third dav 

of January, A. D., 1911, and thereupon and after the jury had 
een sworn to the trial of said issues joined, the plaintiff offered 
the following which constituted all the evidence offered on l>ehalf 
of the plaintiff and at said hearing: 
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Thereupon. Oeoruia Flynn Sprow, (lie plaintiff, being first 
dnly sworn, testified as follows: That she was the wife of Albert 
I* Ivnn on January 10. 1000, since which date she was married to a 
•••an by the name of Sprow. that on January 10, 1000, witness was 
living with her husband at 1*220 22nd Street, that at that time she 
had five children, ages respectively, ten. eight, six and two years 
and an infant who died in Oecem'ber, 1000; that witness was mar¬ 
ried to Albert Flynn August .‘11. 1801: that decedent went to work 
at the Figgs House about nine months after he was married to 
witness and there remained until lie died; that decedent was thirty- 
five years old at tin* time of his death. \\ itness recalled the cir¬ 
cumstances of January 10. 1000. when decedent met with his death 
as the result of the blowing up of an urn at the Higgs House; that 
witness saw decedent the next afternoon at the K mergence Hospital; 

that witness found him in a very badly scalded condition; 
1< he was scalded from his face down: all the skin was entirely 
oil: that decedent at the time of his death was getting 
$25.00 a month out of which he paid the rent and then gave witness 
the balance which she used in support of the family: that decedent 
was a healthy man and was never sick: that witness was present at 
decedent s funeral which took place Sunday following his death. 


Thereupon. Charlotte Thomas, a witness of lawful age. being 
first duly sworn testified on behalf of the plaintiff as follows: That 
she was employed at the Riggs House on January 10. 1900: that 
she knew Albert Flynn who was also employed there; that witness 
"ent to work at biggs House Oecember 14. 1905. as a vegetable 
cook: that witness worked in the kitchen and in the pantry just 
outside of the kitchen: that the carving table from which they 
served was in the pantry just outside of the kitchen; that Albert 
Flynn was known as the coffee man and carving man and was so 
employed at the time of the accident. Witness saw Flynn about 
five o’clock on the evening he was injured; that decedent made the 
coffee and attended to the carving table and was assisted at the 
carving table by one John Cooper. The witness further testified 
that: the dinner was in progress and I was serving my vegetables; 
I was standing at my table not doing anything at that particular 
moment; Albert and John Cooper were over behind the carving 
table; there was a little wheel about that large (indicating) that 
fell off underneath the coffee urn some place: T say “coffee urn” 
T mean the hot water boiler, it is all tbe same. T had a knife 
suspended from my side and I took this knife and went 
IS over. I went to Albert and T said ‘Albert, run over bore; 

something is the matter with this thing/ T took the knife 
and reached underneath, and pulled that little wheel out and picked 
it up. Just at that time I got an order and he got to me at that 
time, and I said ‘Hero it is/ and T turned back around to my table 
like that (indicating) and it occurred right away. Then I did 
not see any more but Albert laying on the floor at that time. 

Witness then testified that she noticed Flynn go to the urn and 
reach around with it. (meaning the wheel). The last I saw he 
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rendied around looking for some place to put it on or where it 
.no, | cannot say. 1 here was a terrific noise and I saw Albert 

• y.'K 111 0,1 ,lle Witness thought there was five or ten 

gallons of water on the door and she helped to sweep it up and wa‘ 
assisted hy John Cooper. She noticed that Flvnn was scalded and 
on cross-examination witness testified that previous to the accident 
she wen to the hot water urn to get some water; she set the cup 
' nch she had on the table and then turned the spigot and the 

witness, and steam was escaping and making a terrible noise 

\\ i",ess picked the cup up right away; that she did not get any 

t'l-i W ' li " •" ll< ‘ ' ll0 lil,le "heel, picked it up anil 

called Mynn s attention to it; that Fy.ui took the wheel from witness 

amt saw Inm reach Ins arm around the boiler and after that and 
while his arm was around there the collapse or explosion took place 
Witness further testified that Flynn was in charge of the 
hatteix of boilers and the only person in charge and he alone 
attended to them; that he made the hot water, coffee and tea • 
hat witness saw Hvnn during the morning; that Flvnn had made 
the coffee and tea that morning and also at the luncheon hour The 
t ourt asked the witness what sort of a noise there was and the 
witness replied that it was like a load of lumber being thrown off - 

a kind of rumbling noise. Witness testified that .. she went 

o get the hot water and only got steam it seemed just as thorn'll 
steam was escaping from all around. And on redirect examination 
the witness stated I lie last I saw of him. (meaning Flynn), he was 

reaching hack with lus hand. Witness was not able to sav whether 
lie touched anything. 

\\ it ness was then asked: 

Q. As a matter of fact. Miss Thomas, that battery of urns was 
working all right that morning, was it not. A. As far as 1 know. 

(«• lu perfect condition as far as von know? A \< far 

as I know. 

Q. It was in perfect condition as far as von know when vou saw 
it at the lunch hour? A. As far as 1 know. 

Thereupon James Bi kke colored, a witness of lawful age. being 
duly sworn testified on behalf of the plaintiff as follows: That lie 
had testified m this case before; that on January 10, 1906, be was 
employed at the Higgs House as a waiter and had been so employed 
for some two years; that lie knew Albert Flynn, who was likewise 
employed, that he knew Hynn was coffee and carving man and 
worked in the pantry; that the pantry adjoined the kitchen; 
-0 that witness saw Mynn on the evening of the accident- that 
lie witness, came to work that day about quarter past, five 

and found Mynn putting Ins stuff on the steam table, gettiim ready 
tor dinner. * • ’ 

Q. \\ hat do you know about this blow up or accident that occurred 
there*. A. I know the explosion or collapse taken place that even¬ 
ing between 6:80 and 7 P. M. 1 

\\ itness then testified that Flynn was at the carving table when 
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Charlotte Thomas called him. Flynn then went to see what was 
the matter and at that time Charlotte Thomas came hack to wait on 
witness; that witness was not watching Flynn particularly. 

Q. Then what happened? A. 1 heard a noise, an explosion, and 
turned around and seen poor Albert lying there. She, (meaning 
Charlotte Thomas), was waiting on me. to give me my vegetables, 
to go on. I had my hack to him (meaning Flynn), what happened 
behind me I don’t know. 1 only heard tlie noise.” 

Witness then proceeded to testify that the noise sounded like an 
explosion, like a cannon going off: that he was scared; that “he felt 
some of the effects of the steam, but had never said so before”, 


that witness did not go to the urn. but saw it next morning; it was 
bent in; that he did not see Charlotte Thopias pass Flynn the wheel, 
but did see Flynn that morning doing his usual work. On cross- 
examination witness testified that he did not know anything about 
the wheel, that he was standing with his back to Flynn and the 
boiler; that he did not sec Flynn go and reach around the boiler. 

The witness then said. “Ilow could 1 see Albert Flynn with 
*21 niv eves this way. gentlemen of the jury, and my back to 


him?” 

Witness was then asked if he had not at the previous trial testi¬ 
fied in answer to the following question: 

Q. State what you said on that occasion that I knew he tried to 
screw a little round wheel on. about like that (indicating), which 
seemed to have come off : and in 1 ess time than 1 am telling you now, 
this thing exploded, and the hot water came down all over his body ! 
“and further on that evening. I think between the hours of six and 
seven o clock, just before the busiest hour of dinner, we all wete 
out in the kitchen getting up our meals” to which the witness (at 
this trial) answered that is all right. And upon further reading 
of his former testimony to him the witness said: "Well, gentlemen 
of the jury, this case has been going on si long that I ha\c forgotten, 
really, what 1 have said about this thing. 

W itness further testified a.* 1 follows: 

Q How long were you working there. A. The last time 1 was 
with the Colonel 1 guess about two years or two \eais and a half. 

Q. Flynn was there during all that time, was he nob—during 
all the time you were? A. Yes. 

Q. During all that time did you ever know that battery to be out 
of order in any wav. A. I do not know anything about the urn 
anv further than what 1 have explained. 1 do not know whether 

4 


it was right or wrong. 

Q. So far as you know on the day that that urn collapsed 
*2*2 or exploded, whichever it was. you were there at breakfast, 
were von not. as a waiter? A. Aes: oh. yes. 

Q You went in and got coffee and tea did you not ? A. A es. 

Q. Albert was the man who served it was he not? A. Well, yes, 
he served it. We often would draw it ourselves if he was busy. 

Q. Well, whether he served it or drew it- A. It was there. 

Q. Tt was in perfect order as far as you know? A. A T es. 

Q. It was the same way at lunch, was it not. A. Aes, sir. 
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Q. And it was the same way up to the time when you_ A 

Dinner lime I did not have any occasion to go to it. 

Q. I p to the time this collapse or explosion occurred? A. Yes. 
And on re-direct examination the witness repeated: “This ease 
has been going on so long that I have really forgotten about this 

Thereupon John Cooi-eh, a witness of lawful age, being duly 
sworn testified on behalf of the plaintifi as follows: That he was 
employed at the Higgs House on January 10, 1000, as fry cook and 
carver; that be was in the pantry during the dinner hour 
beside Hynn; that witness bad been emploved at the Higgs 
House for three years; that deceased was employed as carver 
am to tc man, that the accident took place on the evening of 
January 10, 1000; that witness saw Flynn first about live o'clock 
ot that evening; he went into the kitchen to take meats to the 

carving table; the carving table was in the pantrv; the urns were in 
the pantry; 

Q. 1 ell the jury what happened on that day just in vour own 
language. A. Miss fhonias called Albert Flvnn to look after the 
urn; the little wheel dropped off. She picked the wheel up and 
handed it to Albert; 1 stopped my work and looked at him to see 
what he was going to do; lie walked to the urn and put bis head 
so, (indicating). Huong! and up went the urn. He did not touch 
a thing; lie didn t have time. Hot water went all over him. 

And on^ cross-examination the witness testified: That Charlotte 
1 nomas said to Flynn: “Albert, come and look to this thing; it is 
about to explode here, or something is going to happen.” Flvnn 
sanl “all right; he passed by me and walked over and taken’the 
wheel from her hand; and as he got to the urn. and stuck bis head 

down, just stooped, up went the urn. down he went, and the water 
all over him. 

Q. ^ ou were looking right square at him were vou not. A I was 
looking right square at him. 

Q. He never did a blooming thing? A. He didn't have time to 
only stoop. 

(). It just blew up itself, with ten gallons of water in it, is that it v 
A. i es, it blew up. 

24 Thereupon Imtzii. nil Tavi.oh. a witness of lawful age 

first .Inly sworn testified on behalf of the plaintiff as 
follows: 1 hat -a, January 10, 190li. he was employed as inside man 
foi the Duparquet limit and Monetise Company; that lie had charee 
of he store and the men and any work that dune on the inside- 
that his firm was engaged in selling fixtures pertaining to hotels and’ 
restaurants; that they manufactured and repaired coffee urns- that 
it was the duty of witness to open the store every morning and 
remain until the men quit in the afternoon; that witness received 
all orders, superintended all the work in the shop; waited on anv 
customers that came m the store, bought material for repairing'the 
ranges and coffee urns; jn short that he was a sort of foreman in 
the slid]) and salesman on the floor and had been for nine or ten 
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years. Witness stated that he was familiar with urns and the repair¬ 
ing of them; that on .January 11. 11)00, he was called to the Riggs 
House and reached there about 7 :H0 or 7:4.") A. M.; that when he 
got there he found a battery of urns, found the head blown out of 
the water urn; found the sides sunken in; found the exhaust was 
off and lying back of the urn; also found a wheel off and a valve 
which connects the two urns off. A half hour or an hour later 
witness went hack to his place of business and the urn was sent there 
to he repaired. A half hour or an hour later the defendant came to 
the store and wanted to have the urn repaired. Witness told defend¬ 
ant that he thought lie had better buy a new urn; on being asked 
how the urn ought to he cleaned out witness stated that in the top 
of the urn is a brass plug, which ought to he taken out, and in fact, 
the urn should he disconnected and all the valves taken off 
25 that connect at the bottom to the coils and see that they are 
clear; or if not, if tliev need to he repacked, thev should he 
packed; also the connections between the urns and he able to run 
something through those pipes to see that they are clear: The glass 
gauge should he taken out, cleaned and see that it was not cracked, 
so that it would show the registry of water. The same way in the 
coffee urns. It requires a practical man. 

(J. Suppose an inspection disclosed a clogged condition, describe 
the workmanship that would he necessary to clean out this hard rust 
or sediment? A. Well, the wav we clean them, as 1 said before, we 
take a wrench and disconnect all the unions or valves, whichever 
way they may he connected, and take it all to pieces, take the jar- 
out of the coffee urns, take the plug', as I say, out of the head of the 
water urn, and Hush water all through it. We connect it up to a 
water pressure in our shop—so that the water would circulate through 
all of those particular pipes. On being asked what sort of mechan¬ 
ical experience a man must have to clean the tuns in the way indi¬ 
cated, the witness replied that he must he a practical man. a 
mechanic—a man who has worked at the business, that lie must he 
what is known as a “journeyman worker” and must have served an 
apprenticeship of not less than four years; that there never had been, 
in the experience of the witness, a man who has learned the business 
under that time; that the urns ought to he gone over by the man in 
charge; that is to clean out the jars, wash them out; that he ought 
to take the glass gauges out. especially in the coffee urns, so that any 
coffee that has passed through them will he clear, so that he 
2(5 can register his coffee in them. The coffee man does that, 
and that it does not require an experienced man for that 
Witness further testified that he examined the valves after the urn 
was sent to the shop; that he went so far as to send down to the shop 
and get a rod, a round rod, a one-fourth inch rod. and he could not 
push it through the pipe that leads to the exhaust, nor could he force 
it through from the inside to the valve which leads to the auxiliary 
urns, which was choked tight with sediment, by which he meant a 
sort of an accumulation of rust, iron rust and dirt, and other par¬ 
ticles that get in from the water, that eventually, in time will choke 
up any pipe that is not cleaned; that he found the pipe so choked 
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that it would not permit the passage u f air or steam through it; that 
he nature of this sediment or rust found by the witness was hard 
ike non; that from his examination lie should say that condition 
nad existed for many months and that in order to insure safety 
tlie sediment should he removed at least every sixty days and cleaned 
out thoroughly; that this would he done as described above. 

Ami on cross-examination the witness testified: That a person 
operating an urn like this would he able to tell whether the water 
would syphon from the water urn into the auxiliary urns and such 
a person could tell instantly whether the water' was syphoning 
tniough ; that the water gauge on front indicates the amount of water 
in the water urn. \\ it ness then explained that if the valve between 

r,r“ t0 7! 1(1 ‘T-r 1 10 mi ; x,ha, ' v ur,ls was opened the water would 
• P 1 on : . 1,1 a nnnnig condition, into the auxiliary urn, and while 
^ being syphoned out of the main to the auxiliary urn the glass 

-< tube on gauge would indicate the water going down Wit- 

•i: ' ,l0 " 'e^hod !'»'• if ‘lie pipes between the main and 

; : < ' ,ow /; <1 !lt tbc " 1!,t if would not have 

n r , ° " atcr , fron * ,Ile to the auxiliary 

un and ll)e only way to have made the coffee would have been bv 

f rn .bo f';/'' 0 ' 1 ' " ff !" < ' 01 11,1,1 |M " ,rin «' 11 into ‘he auxiliary urn 
"" that if the pipes between the main and auxiliary urns' were 

opened the water would have gone through as usual. And witness 
h-rther reiterate that if the pipe was clogged up the operate"eoldd 
tell instantly. W itness then testified that on the inside of the urn 
'' ' a " on ." or coil of copper pipes; that the steam came from some 
le.note point, passed through those pipes and then exhausted; that 
hen lie examined the urn he found the worm or coil of copper pipes 
in perfect, order; also be found the outside shell sunken ii/' witnets 

(lie urn" n' i"' i"' 0 offo, ' t " f (TO 'ting 11 vacuum on the inside of 

) less"' is 'll 10 n aslcel] , """' OI '° d " Wt 11 "° ,,ld Elapse ‘he «"• Wit- 

ind vnlmhlnn ■ * ■ ll " r " °f 1 tbis character was full of hot steam, 
and xoi, should ,,,,eel some cold water, what would be the effect 

... "V 1 ', ( T*; ntc !l vacuum from the water line to the head 

f (he urn find tlie sides would envo in. 

Witness then testified that if there had been an explosion the urn 
would have bulged out. Witness was then asked; 

28 „f d'Jnrn' ''‘I" '’° V °" for tl,p f «ct that the side walls 

-« of he nr . when von saw it were sunken or crushed in. 

have done it." T ' OU ' pr ° bablv ,be openi "R "f a faucet would 
A. Q ThM h is"corr"ct." ,VC “ Vae " Um a " d let air in ,be vacuum ceases. 

eolKTt df" teS ' ifi r’ " ,, ' t V0U m " 1 ‘ 1 not have an explosion and a 

y ° n m " S ' haVC 6ither « tbp other. 

and sJpboned"the w"f P V' n ' d !u 1,1 tbe mornin K «"d also at noon 

<-vr.sss r 

A\,tness then testified that it would take two pounds pressure 
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to lift the safety valve; that if a vacuum was created on the inside 
of the urn that the tendency would he to suck the urn inwardly; 
that that effect was caused by atmospheric pressure; pushing in on 
the walls of the urn: that there would he fifteen pounds of atmo- 
pherie pressure to each square inch. The Court then asked: 

Q. From the looks of the urn that you saw there that morning 
could you tell whether the head had l>een drawn in or blown out. A. 
It had heen blown out. 

Q. it was loosened hy being blown out instead of drawn in? A. 
Yes. sir. 

Q Supi >ose there was a vacuum in there, a suflicient vacuum, 
would not the head naturally he crushed in instead of being 
2!t blown out. A. No. the head is much heavier than the side 
walls of tin* jacket. 

Q. It is heavier, hut the fastening might come loose? A. Well, 
tin* solder could break, that would blow it out. 

Witness then testified that the valves leading from the main to the 
auxiliary urns performed their natural function when they were 
closed, in other words, they were to he kept closed except when wa¬ 
ter was being syphoned from the main to the auxiliary urns and it 
made no difference whether they were opened or closed so far as the 
collapse was concerned. 

In reply to a question from a juror the witness stated that in his 
opinion the sides sucked in first and blew out the top. 

Another juror asked: 

Q. Then if the sides went in first and blew out the top it was not 
an internal pressure that bursted it. was it? A. T do not think it 


was. 

The witness then gave it as his opinion that there was a collapse 
and not an explosion and on re-direct examination witness further 
testified that tin* safety valve would rise at two pounds pressure and 
after it admitted that amount of steam it would drop back into its 
proper position. Witness then stated that as he had before said he 
thought there was a vacuum created in the urn; that in witnesses’ 
opinion the safety valve being choked there was no escape so 
.‘10 that the surplus -.team couM «*et out : that caused the accident 
in his opinion. 

Witness was then asked this question. 

Q. Sup| Mis(> there had been no water in this urn or practically 
none, but the coils kept getting hotter and hotter, and this exhaust 
had been clogged, there being no opportunity for any gases or steam 
or vapor or what not to get out and there was a sudden injection of 
cold water in an urn thus heated: what would happen? A. Tt 
would blow the urn to pieces: it would blow the coils out also. 

Witness found the coils intact. The witness was then read the 
following, on re-cross-examination, from the The Century Diction- 
ary:— “The sudden injection of the water spray condenses the steam 
and creates a vacuum. v Is that correct 
A. It is. 
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1 hereupon. IIenry Hammond, a witness of lawful age being duly 
sworn testified on behalf of the plaintiff as follows: That he was 
manager of the Hupanpiet, Iluot and Monetise Company and had 
been for fifteen years; that witness had made and sold urns; that the 
one in the Iviggs House was made by Bramhall, Dean Co., of New 
^ orb; witness then explained the functions of the battery by stating: 
Steam is introduced into the battery by a circular coil in the bottom 
of the urn which heats the water in the urn causing a slight steam 
pressure to create a syphon which feeds through a pipe into the two 
side urns. When they want to make coffee they open the valve 
‘ l,, d syphon in enough water to make the coffee. The steam 
•>1 which is introduced through the circular coil goes out at the 
other end or the exhaust end; the function of the two pipes 
or valves leading into the auxiliary urns is to control the passage 
'd water into the side urns; that tI k* blow off 01 exhaust valve had 
three functions; the escape of steam when the pressure is over two 
or three pounds by raising the top nr seat; then it lias a small escape 
01 whistle to notify the man that the pressure is on the urn; then it 
has an air intake through the top. The witness was then asked: 

Q. Suppose the pipe leading to the blow off or vacuum valve were 
dogged and some person attempted to draw water from the spigot 
and did not get water but got steam, what effect would that have 
upon the content^ of the urn whose vacuum or safety valve had be¬ 
come clogged in the manner de-eribed. A. Well, the drawing off or 
the attempt to draw off the water which would come out in steam or 
\apor would leave a space in there, because no air could be admitted 
in there. and that empty space would be a vacuum. 

I he witness was then asked: 

Q. ^ on ha\e heard that this pipe leading to the blow-off was in 

a. < .ogged condition, with sediment or rust, or otherwise ^ \ Yes 

sir. 

If that had been tree and open, would the use of this urn in 
the normal manner, such as it was subjected to in the making of 
{ offee. ghe rise to any explosion if that safety valve were performing 
its functions normally—or any collapse or anv blow-up? A 
32 No, sir. 

Mi. "Woodward: I submit that that is the same Question 
put over again. 

Mr. Syme: Tn another form, that is all. 

Mr. Woodward: I move that the answer be stricken out if your 
Honor please. ’ * 7 

Mr. Jackson : I will ask him this, vour Honor. 

Mr. Woodward : Let us pass upon this one first, Mr. Jackson 
W e have to keep the record clear. 

The Coi rt: Of course lie is giving his opinion as to what would 
be the result if some portion of this machinery were not working 
normally; and I think to that extent be may give that opinion 
He makes these machines and sells them. He has seen them oper¬ 
ate. He never operated them, as I understand it; but he is giving 
now his opinion as to what would happen if the machine was not in 
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condition to allow its use in the normal way in which it was intended 
to be used. 

Mr. -I ACKSON : That is all we want to get from him. 

Th e ( ’<>1 '1st: 1 do not think ho lm> jiiven the cause of it. 

Mr. W ooiavard: A our Honor will allow me an exception. 

1 he W it ness: 1 will correct my statement. I have operated them 
at times. In other words, not for pay, hut for entertainment. 

I he Corin': Aon mean you have operated them to make coffee 
and tea? 

The Witness: Yes. sir. 

(At the request of Mr. Jackson the stenographer read the pend¬ 
ing question as follows:) 

"Q. If that had been free and open would the use of this 
nrn in the normal manner, such as it was subjected to in the 
making of coffee, give rise to any explosion if that safety 
valve were performing its functions normally—or anv collapse or 
any blow-up?” 

The W itness: I> this “blow-up" or “collapse"? It could not blow 
up. 

By Mr. Jackson : 

(^. Suppose that was in a clogged condition—the pipe leading to 
the blow-off—so that steam could not pass through and out of the 
safety valve, and no air could come in from the outside, and this 
urn were being subjected to the ordinary use such as it would be sub¬ 
jected to when coffee or tea was being made through the contact of 
these.coils with water; would any accident happen such as has been 
described here? A. Xot in the ordinary use. 

Mr. Woodward: T object. That is strictIv a question for an ex¬ 
pert. 

I In* ( <>i rt : Tie said there would not any accident happen if it 
was used in the ordinary way. 

Xo cross-examination. 


It is stipulated by counsel that the deceased under the approved 
mortality tables, had an expectancy of *2<S years at the time of his 
death and that Orren (». Staples, the defendant, was the proprietor 
and inanager of the Biggs House at the time of the explosion re¬ 
sulting in the death of the decedent, as aforesaid. 

Thereupon, the plaintiff rested her case. 

.The foregoing is the substance of all the testimonv offered at the 
trial. 


34 Thereupon, the defendant, by his counsel, moved the 

Court to instruct the jury to return a verdict for the de¬ 
fendant on the ground that the plaintiff had not by her testimonv 
made out such a ease a< to warrant the trial court in submitting the 
same to the jury. 

The Coi rt: It seems to me. gentlemen, that this case is not 
made out here on the first proposition—that there must he some¬ 
thing shown to indicate to the proprietor of an establishment of 
this kind that there was some defect about a machine of this kind 
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before lie would become responsible for an accident happening as 
tin.- did. here is nothing here going to show how long this 111a- 
chine luu been owned by the defendant, or how long it had been 
used by the deceased at all. The evidence tends to show that the 
deceased had been employed there for fourteen or fifteen years, and 
had been doing this work right along. From anything that appears 
in the case lie had been using this machinery all the time; but its 
1 say, there is no evidence to show how long it had been used, when 
it was inspected, if it ever was inspected, or whether there was 
any necessity for an inspection of a simple machine of this kind 
other than what the operator would do in the wav of inspecting it 
himself, in every day use. If he could go to it, aiid after the steam 
was turned on and the water turned on, could find his hot water 
there, and that ran into the other side, that was the extent, so far as 
Ins practical operation of it was concerned, and he went on using 
it. It seems to me that there should be some evidence, something 
tending to show that the defendant knew there was some defect 
here before you could charge him with actionable negligence for an 
accident of this kind. It might be that it was a pure accident, 
o It l>c llint tlicio wno <IctGct until tlmt very moment 

that something <>t that kind occurred, something that could 
not have been provided against. At any rate, there should he some 
effort made, before a case should be allowed to go in favor of the 
plaintiff for an accident of this kind, to show that the proprietor, 
the master, had something to do with the accident, or the control 
oi the machinery that caused the accident, or that there was some 
knowledge brought home to him that it was in a dangerous condi¬ 
tion other than what appeared on the face of it. 

There is no testimony here going to show that an accident of this 
kind ever occurred before, ever happened at any time, or that it 
was liable to happen at any time. The case is entirely blank in that 
respect. It has not been shown that this was a tiling that had oc¬ 
curred every day, and the people who manufacture these things 
have not been brought in to show whether this was a common 
occurrence or not: but the accident does occur, and the theory of the 
plaintiff is that it occurred, as stated in the declaration, from several 
defects here; and as I understand by reading the Court of Appeals 
opinion there, they did hold in that‘case that it must have resulted 
from the joint acts of negligence charged there in order to give the 
plaintiff a right to recover under this declaration. I do not see how 
else they could have used the language they have used in that 
opinion. The charge in the declaration is that it was the joint 
negligence applying to the machinery that was in use and contrib¬ 
uting to the result—the death of the intestate here; and it 
3 G would have to be made out by the proof. If that is true, 
if that is a true opinion of the Court of Appeals as to the 
pleading in the case, the proof must follow the allegation in order 
to make out a case. So it seems to me really, on both of these points 
that the motion will have to he sustained. 

Mr. Jackson : Your Honor will allow us an exception to the ruling 
of the Court? 

The Court: Yes, sir. I will have to grant your motion, I think, 
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Mr. Woodward, and direct a verdict for the defendant in this 
case. 

Mr. .Jackson: We note an exception to that. 

The Court: Yes. 

(The jury thereupon, hv direction of the Court, returned a ver¬ 
dict in favor of the defendant.) 

And thereupon, after the exception was duly taken as aforesaid 
and entered upon the minutes of the court, counsel for the plain¬ 
tiff* prayed the court to sign and seal this hill of exceptions nunc 
pro tunc, which is accordingly done, this 1st dav of Mav, A. 1)., 
1911. 

JOB BARNARD, Justice. 
Directions to Clerk for Preparation of Transcript o) Record. 

Filed Mav In. 1911. 


The Clerk of said Court will prepare the record on 

37 appeal in the above entitled cause, said record to include 
. .•■ ( lj all records appearing in attached print, (la.) plea, tiled 
February* 3. 1910; (1//.) Replication. February 8. 1910; (2) 
Memorandum of verdict. .January d. 1911. and judgment thereon; 
(d) Memorandum of appeal bond; ( I) Bill ot Fxceptions, May 1, 
1911; (n) Submi.'.'-ion of Bill of Fxceptions; (<>) Time extended to 
tile record-memo., and (< ) this designation. 
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